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04 November 2020 
 
Dear Edward, 
  
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
THE PLANT HEALTH (AMENDMENT) (EU EXIT) REGULATIONS 2020 (APH/21) 

As you will be aware a protocol between the Scottish Government and Scottish Parliament 
that provides for parliamentary scrutiny of UK EU Exit related SIs that contain devolved 
provision is being developed but is not in place yet.  In the meantime the Scottish 
Government has agreed to act as if the original protocol on obtaining the approval of the 
Scottish Parliament to the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 applies.  
 
I am therefore writing in relation to obtaining the approval of the Scottish Parliament to the 
exercise of powers under the European Union (Withdrawal) Act 2018 and the Withdrawal 
Agreement Act 2020 in relation to proposals within the legislative competence of the Scottish 
Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell MSP, wrote to the Convenors of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September 2018 setting out the Scottish 
Government’s views on EU withdrawal.  It remains the case that as the end of the transition 
period nears we must respond to the UK Government’s preparations as best we can, despite 
the inevitable widespread damage and disruption that would cause.  It is our unwelcome 
responsibility to ensure that devolved law continues to function on and after the end of the 
transition period.  
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I attach an individual notification which set out the details of the above named UK SI which 
the UK Government proposes to make and the reasons why I am content that Scottish 
devolved matters are to be included in this.  Also to aid the Committee a summary is also 
attached.  Please note, we are yet to have sight of the final SIs and they are not available in 
the public domain at this stage.  We will, in accordance with the protocol, advise you when 
the final SIs are laid and advise you as to whether they are in keeping with the terms of the 
attached notification. 
 
I am copying this letter to the Convenor of the Environment, Climate Change & Land reform 
Committee and the Delegated Powers and Law Reform Committee. 
 
I look forward to hearing from you.  
 

 
 
 
MAIRI GOUGEON 

http://www.lobbying.scot/
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
THE PLANT HEALTH (AMENDMENT) (EU EXIT) REGULATIONS 2020 (APH/21) 
 
A brief explanation of law that the proposals amend 
 
Regulation (EU) 2016/2031 of the European Parliament and the Council 
This instrument amends Regulation (EU) 2016/2031 of the European Parliament 
and the Council on protective measures against pests of plants (“the EU Plant Health 
Regulation”).  The purpose of the EU Plant Health Regulation is to reduce 
biosecurity risks, strengthen the current plant health regime and protect the 
environment from the spread of harmful plant pests and diseases. 
 
The EU Plant Health Regulation has been deficiency fixed by another UK SI, the 
Plant Health (Amendment etc.) (EU Exit) Regulations (PH/05) which has already 
been notified to the Scottish Parliament and consent was granted on 4 November.  
PH/05 enables the continuation of a functioning GB wide import regime for plant, 
plant products, wood, wood products and bark after the end of the Implementation 
Period (IP).   
 
The provisions of the EU Plant Health Regulation which are amended by APH/21 
relate to plant passports and the ability of goods to travel from Northern Ireland and 
access the GB market.  Plant Passports are certificates which verify the health of 
the goods being transported and the rules surrounding them are the process which 
allow plants etc. to move for trade.   
 
Commission Implementing Regulation (EU) 2017/2313 
APH/21 also amends Commission Implementing Regulation (EU) 2017/2313 setting 
out the format specifications of the plant passport for movement within the Union 
territory and the plant passport for introduction into and movement within a protected 
zone (“Commission Implementing Regulation (EU) 2017/2313”).  This Implementing 
Regulation deals with the layout and content of plant passports and has already 
been deficiency fixed by PH/05 to operate post IP completion day for GB.  
 
The Official Controls (Plant Health and Genetically Modified Organisms) (England) 
Regulations 2019 
Amendments are also made by APH/21 to the Official Controls (Plant Health and 
Genetically Modified Organisms) (England) Regulations 2019 which do not extend 
to Scotland.   

 

Summary of the proposals and how these correct deficiencies 
 
Regulation (EU) 2016/2031 of the European Parliament and the Council 
The amendments made by PH/05 to the EU Plant Health Regulation allow goods to 
circulate freely within GB on a UK plant passport (UKPP).  After the end of the IP, 
the EU Plant Health Regulation as it applies in EU law will continue to apply in 
Northern Ireland.  As a consequence, in Northern Ireland, the plants, plant products 
and other objects the EU Plant Health Regulation applies to, will be required to be 
identified by an EU Plant Passport (EUPP).  After the end of the IP, the law as 
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amended by PH/05 no longer recognises an EUPP as a valid entry document to GB.  
Goods from the EU, as with other third countries, are required to enter GB with a 
phytosanitary certificate.  Further provision is therefore necessary to allow free entry 
into and circulation within GB of Qualifying Northern Ireland Goods (QNIGs) in the 
area of plant health.  A UKG SI, the Definition of Qualifying Northern Ireland Goods 
(EU Exit) Regulations 2020, sets out the requirements that a good must meet in 
order to be classified as a QNIG. 
 
APH/21 makes provision for QNIG to move into and circulate within Great Britain 
under an EUPP, providing certain requirements are met.  This means, the EUPP will 
be marked with a code that makes it clear that the product has entered GB from 
Northern Ireland rather than an EU member state.  
 
Other amendments allow operators, should they choose to, to change the EUPP to 
a UKPP.  APH/21 also makes provision for other situations that will arise, including 
if the phytosanitary status of the consignment changes after arrival in GB.  This will 
necessitate the removal of the EUPP and for the consignment to be issued with a 
new UKPP for onward circulation. 
 
The instrument is drafted in such a way as to avoid policy changes and to cause 
minimum disruption regarding the movement into, and circulation within GB of 
plants, plant products and other objects comprising QNIGs.   It provides assurances 
that prohibitions and exclusion on third country goods entering GB do not apply to 
QNIGs.   
 
The proposals are expected to only be in force only for an interim period from 
January 2021 to around July 2021 whilst policy develops around QNIGs.  Therefore, 
separate legislation is expected to brought forward at a later date in order to make 
further legislative arrangements in respect of imports from Northern Ireland to GB 
as part of a longer term policy.  At this stage the policy development is in its infancy 
and we are not able to advise the Scottish Parliament of what it will contain.  In the 
area of Plant Health QNIGs, Scottish Government officials will continue to work with 
UK Government Officials to agree this policy. 
 
Commission Implementing Regulation (EU) 2017/2313 
Changes to Commission Implementing Regulation (EU) 2017/2313 extends 
deficiency fixes already made by PH/05 and allows for, where applicable, a UK plant 
passport to have the code “GB(NI)”.  
 
The Official Controls (Plant Health and Genetically Modified Organisms) (England) 
Regulations 2019 
The amendments made to the Official Controls (Plant Health and Genetically 
Modified Organisms) (England) Regulations 2019 enable enforcement action to be 
taken in England if plants and plant products that are QNIGs are moved into and 
within England otherwise than in a permitted manner.  The Scottish Government 
intends to bring forward equivalent enforcement legislation in an SSI in due course. 
 
 
Explanation of why the change is considered necessary 
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Without amendment, plants and plant products comprising QNIGs would not be able 
to move freely into and within GB. The provision is in line with the UKG and SG plant 
health policy goal of ensuring that plants and plant products etc. comprising QNIGs 
continue to have access to GB. 
 
The instrument enables GB operators to be able to identify/trace QNIGs in 
circulation in GB.   
 
 
Scottish Government categorisation of significance of proposals 
 
The Scottish Government considers that APH/21 falls within Category B.  The 
amendments which will be made by the proposed SI do not amount to a change in 
existing policy. 
 
 
Impact on devolved areas 
 
Plant Health is a devolved  area,  however our primary objective in working with UK 
Government on these amendments has been to ensure that Scottish Ministers can 
continue to effectively manage the plant health policy area and that the devolution 
settlement is respected. The Scottish Government considers that the amendments 
contained in this SI constitute a pragmatic approach to ensure the continued 
effective operation of the Plant Health regime in GB in respect of QNIGs after the 
end of the implementation period.   
 
 
Summary of stakeholder engagement/consultation 
 
The Scottish Government is in regular contact with all its stakeholders regarding the 
impact to operators of the end of the IP.  This instrument does not amount to a 
change in policy and is being made to allow QNIGs to move freely from Northern 
Ireland into GB.  There has been no formal public consultation regarding this 
instrument but the trade/stakeholders have been made aware separate provision 
was needed to ensure that NI goods have unfettered access to GB. 
 
Scottish Government policy officials have engaged with Defra as part of UK-wide 
consultations to stakeholders on the approach being taken to correct deficiencies in 
the plant health regime. The consultation informed stakeholders that the laws and 
rules that currently exist while we are part of the EU will, as far as possible, continue 
to apply after exit.  
 
 
Other impact assessments 
 
No other impact assessments have been carried out and the UK Government do not 
intend to produce an impact assessment for the proposed Regulations.  
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Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The provisions due to be made by UK Ministers reflect the GB wide approach taken 
in the subject matter dealt with in the Regulations.  Scottish Ministers consider that 
consenting to the Regulations is the most effective way to make changes to respect 
the NI protocol. Officials have worked with UKG to ensure the drafting delivers for 
our interests and respects devolved competence in Scotland. 
 
The Scottish Government continues to engage with UKG on the NI protocol and its 
operation in the area of plant health 
 

Intended laying date of instrument 
 
The laying date of the SI is 9 December 2020.  However, UKG officials are unable 
to advise when the debates for the SI will take place and therefore it is not yet known 
when the SI will come into force.  UKG officials have advised they will inform us as 
soon as they are aware when the debates are to take place, and if, as a 
consequence the regulations will come into force on IP completion day. 
 
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
 
Unfortunately, given the uncertainty around the debates, the SG is not able to 
confirm that the Scottish Parliament will have 28 days to consider this 
notification.  APH/21 has only very recently been shared by, and the content and 
policy agreed with, the UKG.  Whilst the UKG have indicated they will endeavour 
not debate the SI before Scottish Parliament has considered the notification, if the 
coming into force date is IP completion date, the Scottish Parliament will not have 
the full 28 days to consider.  Consequently, the Scottish Government are requesting 
that the Scottish Parliament, if possible, consider the notification in less than 28 
days.    
 
 
Information about any time dependency associated with the proposal 
 
We understand the proposed instrument will be laid on 9 December.  Due to 
scheduling demands at Westminster, the UKG have been unable to advise when 
the SI will be debated and come in force.  We expect that we will be advised at short 
notice when the SI has been given a debate slot at Westminster and it may be that 
the SI will due come into force on IP completion day.   
 
 
Significant financial implications 
 
There are not expected to be any significant financial implications associated with 
the proposed instrument. 
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